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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,283 


Gertrude Sappington, appellant 

v. 

Evelyn T. Barrett, Elwood F. Barrett and United States 

of America, appellees 


No. 10,346 

Evelyn T. Barrett and Elwood F. Barrett, appellants 

v. 

Gertrude Sappington, et al., appellees 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES, APPELLEE 


COUNTERSTATEMENT OF THE CASE 

In passing from a streetcar platform on Indiana Ave¬ 
nue near the Municipal Building toward the curb, where 
the automobile of defendants Barrett was parked or stand- 


( 1 ) 
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ing, appellant was struck by a motorcycle operated by an 
officer of the United States Park Police. 

Plaintiff brought suit against the officer, Nick L. Prencipe, 
and the owners of the automobile, Evelyn T. and Elwood 
F. Barrett, alleging that injuries she sustained were caused 
by their negligence. Jury trial was demanded by appellant. 
Upon learning that the officer was an employee of the 
United States on official business at the time of the accident, 
appellant moved to have the United States added as a 
defendant and to amend her complaint. This motion was 
granted. 1 The Government then moved to strike the jury 
demand and its motion was granted. At pretrial appellant 


dismissed as to Prencipe. At the trial defendants Barrett 
/ moved to dismiss the cause as to them for the reason that the 
/ / court had no jurisdiction over a tort action in which the 

’ . J-j United States was joined with other defendants. This mo¬ 

tion was denied. The cause was tried before the court with- 
j k % out a jury. After expressing its opinion “that the injury 
1 ~ to plaintiff was caused solely and proximately by her own 
1 fault and negligence,” and “that neither the defendants 

> Barrett were responsible nor was the United States or 

^ Prencipe responsible,” the court, on its own motion, dis- 
V l> ‘ / missed the cause solely for lack of jurisdiction. (J. App. 
' , 6-7,9) 

, * - V 4 I STATUTES AND RULES INVOLVED 

n,V 

■ . v' * The Federal Tort Claims Act, 60 Stat. 842, Chap. 753, Sec. 
- \ L' 401-423, 2 provides in pertinent part: 

1 K K 

A. 1 ''"’ > c i • • 

2 ■ Part' 3—Suiys on Tort Claims Against the United States 


w* 

y-k 


'Jr 

Sec. 410. 


JURISDICTION 


\0 p j - Sec. 410. (a) Subject to the provisions of this title, 
^ ^ , v the United States district court for the district wherein 

the plaintiff is resident or wherein the act or omission 
\f X complained of occurred, including the United States dis- 



1 Although it does not appear in the record before this Court, 
the Government filed points and authorities in opposition to the 
motion. In any event, only the consent of Congress and not that 
of Government counsel could confer jurisdiction upon the court. 

2 Pertinent portions of the Act are incorporated in the new 
Title 28, U. S. Code, §§ 1346 (b), (c), and 2671-2678. 
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trict courts for the Territories and possessions of the 
United States, sitting without a jury, shall have ex¬ 
clusive jurisdiction to hear, determine, and render 
judgment on any claim against the United States, for 
money only, accruing on and after January 1, 1945, on 
account of damage to or loss of property or on account 
of personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the Gov¬ 
ernment while acting wuthin the scope of his office or 
employment, under circumstances where the United 
States, if a private person, would be liable to the claim¬ 
ant for such damage, loss, injury, or death in accord¬ 
ance with the law of the place where the act or omis¬ 
sion occurred. Subject to the provisions of this title, 
the United States shall be liable in respect of such 
claims to the same claimants, in the same manner, and 
to the same extent as a private individual under like 
circumstances, except that the United States shall not 
be liable for interest prior to judgment, or for punitive 
damages. Costs shall be allowed in all courts to the suc¬ 
cessful claimant to the same extent as if the United 
States were a private litigant, except that such costs 
shall not include attorneys’ fees. 

(b) The judgment in such an action shall constitute 
a complete bar to any action by the claimant, by rea¬ 
son of the same subject matter, against the employee 
of the Government whose act or omission gave rise to 
the claim. No suit shall be instituted pursuant to this 
section upon a claim presented to any Federal agency 
pursuant to part 2 of this title unless such Federal 
agency has made final disposition of the claim: Pro¬ 
vided, That the claimant may, upon fifteen days’ notice 
given in writing, withdraw the claim from consideration 
of the Federal agency and commence suit thereon pur¬ 
suant to this section: Provided further, That as to 
any claim so disposed of or so withdrawn, no suit shall 
be instituted pursuant to this section for any sum in ex¬ 
cess of the amount of the claim presented to the Fed¬ 
eral agency, except where the increased amount of the 
claim is shown to be based upon newly discovered evi¬ 
dence not reasonably discoverable at the time of pres¬ 
entation of the claim to the Federal agency or upon 
evidence of intervening facts, relating to the amount of 
the claim. Disposition of any claim made pursuant to 
part 2 of this title shall not be competent evidence of 
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liability or amount of damages in proceedings on such 
claim pursuant to this section. 

Procedure 

Sec. 411. In actions under this part, the forms of 
process, writs, pleadings, and motions, and the practice 
and procedure, shall be in accordance with the rules 
promulgated by the Supreme Court pursuant to the 
Act of June 19, 1934 (48 Stat. 1064); and the same 
provisions for counterclaim and set-off, for interest 
upon judgments, and for payment of judgments, shall 
be applicable as in cases brought in the United States 
district courts under the Act of March 3, 1887 (24 
Stat. 505). 

Review 

Sec. 412. (a) Final judgments in the district courts 
in cases under this part shall be subject to review by 
appeal— 

(1) in the circuit courts of appeals in the same 
manner and to the same extent as other judgments of 
the district courts; or 

(2) in the Court of Claims of the United States: 
Provided , That the notice of appeal filed in the dis¬ 
trict court under rule 73 of the Rules of Civil Pro¬ 
cedure shall have affixed thereto the written consent 
on behalf of all the appellees that the appeal be taken 
to the Court of Claims of the United States. Such 
appeals to the Court of Claims of the United States 
shall be taken within three months after the entry 
of the judgment of the district court, and shall be 
governed by the rules relating to appeals from a 
district court to a circuit court of appeals adopted 
by the Supreme Court pursuant to the Act of June 
19, 1934 (48 Stat. 1064). In such appeals the Court 
of Claims of the United States shall have the 
same powers and duties as those conferred on a cir¬ 
cuit court of appeals in respect to appeals under 
section 4 of the Act of February 13, 1925 (43 Stat. 
939). 

(b) Sections 239 and 240 of the Judicial Code, as 
amended, shall apply to cases under this part in the cir¬ 
cuit courts of appeals and in the Court of Claims of the 
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United States to the same extent as to cases in a circuit 
court of appeals therein referred to. 

Compromise 

Sec. 413. With a view to doing substantial justice, the 
Attorney General is authorized to arbitrate, compro¬ 
mise, or settle any claim cognizable under this part, 
after the institution of any suit thereon, with the ap¬ 
proval of the court in which such suit is pending. 

• • • • • 

Sec. 422. The court rendering a judgment for the 
plaintiff pursuant to part 3 of this title, or the head of 
the Federal agency or his designee making an award 
pursuant to part 2 of this title, or the Attorney General 
making a disposition pursuant to section 413 of this 
title, as the case may be, may, as a part of the judgment, 
award, or settlement, determine and allow reasonable 
attorney’s fees, which, if the recovery is $500 or more, 
shall not exceed 10 per centum of the amount recovered 
under part 2, or 20 per centum of the amount recovered 
under part 3, to be paid out of hut not in addition to 
the amount of judgment, award, or settlement re¬ 
covered, to the attorneys representing the claimant. 
Any attorney who charges, demands, receives, or col¬ 
lects for services rendered in connection with such claim 
any amount in excess of that allowed under this section, 
if recovery be had, shall be guilty of a misdemeanor, 
and shall, upon conviction thereof, be subject to a fine 
of not more than $2,000 or imprisonment for not more 
than one year, or both. 

Rule 82 of the Federal Rules of Civil Procedure provides: 
Rule 82. Jurisdiction and Venue Unaffected 

These rules shall not be construed to extend or limit 
the jurisdiction of the district courts of the United 
States or the venue of actions therein. • • • 

SUMMARY OF ARGUMENT 

I 

Joinder of other defendants in suits against the United 
States is a matter of jurisdiction requiring the consent of 
Congress. Congress has not consented to such joinder 
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under the Federal Tort Claims Act. No consent is expressed 
by the terms of the Act. The framework of the Act is de¬ 
signed for actions in which the United States is the sole 
defendant. The legislative history of the Act clearly shows 
that Congress did not intend to permit joinder of other de¬ 
fendants. The district court properly dismissed the cause 
for lack of jurisdiction. 

II 

Since the district court dismissed the cause for lack of 
jurisdiction, it did not enter a judgment on the merits. If 
it should be determined that the district court has jurisdic¬ 
tion, the cause should be remanded for entry of such judg¬ 
ment. Findings of fact and conclusions of law in favor of 
the United States were, however, expressed in the court’s 
opinion. The findings and conclusions are amply supported 
by the evidence. A review of the evidence in the record 
cannot possibly produce a conviction that the trial court’s 
findings were mistaken. They should not, therefore, be set 
aside on appeal. 

ARGUMENT 

I 

The District Court has No Jurisdiction Over the United States 
As a Codefendant Under the Federal Tort Claims Act. 

A. Joinder of Other Defendants in Suits Against the United 
States Is a Matter of Jurisdiction Requiring the Consent 
of Congress. 

This has been settled by United States v. Sherwood , 312 
U. S. 584. In that case a judgment creditor brought suit 
under the Tucker Act to recover damages from the United 
States for breach of its contract with the judgment debtor. 
This procedure was authorized by local law which also made 
the judgment debtor a necessary party to the action. The 
order of the district court dismissing the complaint for lack 
of jurisdiction was reversed by the Court of Appeals for the 
Second Circuit. That court concluded that, since the district 
courts had jurisdiction under the Tucker Act to adjudicate 
claims against the United States and also had jurisdiction 
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under other provisions of the Judicial Code to adjudicate 
issues between private parties, the exercise of both juris¬ 
dictions in a single suit was authorized by the Federal Rules 
of Civil Procedure. The United States Supreme Court in 
reversing the judgment of the Court of Appeals for the 
Second Circuit held at pp. 589-591: 

‘‘This conclusion presupposes that the United States, 
either by the rules of practice or by the Tucker Act or 
both, has given its consent to be sued in litigation in 
which issues between the plaintiff and third persons are 
to be adjudicated. • • • The matter is not one of 
procedure but of jurisdiction whose limits are marked 
by the Government's consent to be sued. That consent 
may be conditioned, as we think it has been here, on the 
restriction of the issues to be adjudicated in the suit, 
to those between the claimant and the Government.” 
(Emphasis added.) 

It is part of the doctrine of sovereign immunity, therefore, 
that joinder of private defendants in suits against the 
United States requires the consent of Congress. Moreover, 
it is well established that statutes waiving sovereign im¬ 
munity from suit are strictly construed in favor of the Gov¬ 
ernment. United States v. Sherwood, supra, at p. 590. It 
is with this approach that the Federal Tort Claims Act 
must be examined to determine whether Congress has con¬ 
sented to the joinder of private defendants with the United 
States in actions under that statute. 3 

B. Congress Has Not Consented to Such Joinder. 

1. It Is Not Authorized By The Terms of the Act. 

Section 410 (a) of the Act provides: 

“Subject to the provisions of this chapter, the United 
States district court for the district wherein the plain¬ 
tiff is resident or wherein the act or omission com- 


3 Since joinder of private defendants in suits against the United 
States is a matter of jurisdiction, it is unaffected by the Federal 
Rules of Civil Procedure which are made applicable to practice 
and procedure under the Act. Moreover, Rule 82 expressly dis¬ 
affirms any extension of jurisdiction by the Rules. 
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plained of occurred, * * * sitting without a jury, 
shall have exclusive jurisdiction to hear, determine, and 
render judgment on any claim against the United States 

* * * on account of damage to or loss of property or 
on account of personal injury or death caused by the 
negligent or wrongful act or omission of any employee 
of the Government while acting within the scope of his 
office or employment, under circumstances where the 
United States, if a private person , would be liable 

* • * in accordance with the law of the place where 
the act or omission occurred. Subject to the provisions 
of this chapter, the United States shall be liable in re¬ 
spect of such claims to the same claimants, in the same 
manner, and to the same extent as a private individual 
under like circumstances, except that the United States 
shall not be liable for interest prior to judgment, or for 
punitive damages * * * ”. (Emphasis added.) 

Emphasizing the underlined portions, appellant contends 
that this provision clearly authorizes joinder of private 
defendants and that resort to legislative history to deter¬ 
mine the intent of Congress is, therefore, unnecessary and 
improper. (Br. 4-5) Reading the emphasized portions in 
context, the Government contends that this provision clearly 
does not authorize such joinder, and that any doubt about 
the matter may be quickly dispelled by reference to the legis¬ 
lative history of the Act. 

The first sentence of the provision limits jurisdiction of 
the district courts to adjudication of claims “against the 
United States”. No mention is made of other parties de¬ 
fendant and no provision is made for diversity of citizenship 
or other jurisdictional requirements applicable to litigation 
between private parties. This is understandable when it is 
borne in mind that the legislation was enacted to transfer 
from Congressional committees to the courts adjudication of 
certain tort claims against the Government and that the 
Congressional committees had before them only the United 
States as defendant. Report of the Joint Committee on the 
Organization of Congress, 79th Congress, 2d Sess., dated 
July 22, 1946, explaining the House substitute for S. 2177, 
pp. 7,35-36; Senate Report No. 1400,79th Congress, 2d Sess., 
accompanying S. 2177, pp. 7, 30-31. After restricting the 
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claims cognizable under tbe Act to those “against the United 
States”, the provision then further restricts the term “any 
claim”. It must be a claim for damage, loss, injury or death 
caused by the delict of a Government employee. The Gov¬ 
ernment employee must be acting within the scope of his 
office or employment. The damage, loss, injury or death 
must be so caused by the employee that the local rules of 
substantive law would impute liability to a private employer 
under the circumstances. The portion “ if a private person ’ ’ 
appears in the latter restriction. It serves merely to de¬ 
scribe the circumstances giving rise to a claim against the 
sovereign. 

The second sentence of the provision states the liability 
to be attributed to the Government. The portion “in the 
same manner, and to the same extent as a private individual 
under like circumstances” serves merely to define the means 
of determining the liability of, and the quantum of damages 
recoverable against, the Government. 

Both of the underlined portions of the provision, then, as 
pointed out in Drummond v. United States, 78 F. Supp. 
730, 731, 

“refer to jurisdiction of the claim and liability for the 
claim, and not to the susceptibility of a private person 
or individual to be made a several or joint co-defendant, 
or indeed to the many other incidents of litigation to 
which a citizen-defendant may be subjected.” 

Both sentences of the provision are expressly stated to be 
“Subject to the provisions of this chapter”. An examina¬ 
tion of other provisions in the framework of the Act is, 
therefore, relevant. 

2. It Is Inconsistent With The Framework of The Act. 

Section 410 (a) of the Act confers jurisdiction to adjudi¬ 
cate certain tort claims against the United States upon the 
district courts sitting without a jury. With respect to the 
Government as a defendant, Congress could, of course, so 
condition its consent to be sued. United States v. Sherwood, 
supra, at p. 587; cf. Nat. Mutual Ins. Co. v. Tidewater Trans¬ 
fer Co., Inc., — U. S. —, 17 Law Week 4536, 4539, dec. June 
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20,1949. However, as between private litigants, a jury trial 
in such cases is guaranteed by the Seventh Amendment. 
Constitution of the United States, Amendment 7. The denial 
of such right in actions under the Federal Tort Claims Act 
strongly indicates that Congress intended that the Govern¬ 
ment would be the only defendant in such cases. 4 

Section 411 of the Act provides that the same provisions 
for counterclaim and set-off, for interest upon judgments, 
and for payment of judgments, shall be applicable as in 
cases brought under the Tucker Act which has been held 
to exclude joinder of private defendants. 

Section 412 of the Act provides for review of final judg¬ 
ments of the district courts by appeal to either the circuit 
courts of appeals or, upon the consent of all the appellees, 5 
to the Court of Claims of the United States. In Drummond 
v. United States, supra, at p. 732, Judge Bryan points out 
how inconsistent a Congressional intent to permit joinder 
would be with this provision for review: 

“There will be but one final judgment even if joinder 
is permitted. It may be entered both on a jury’s ver¬ 
dict as to the individual defendants and on the court’s 
finding in respect to the United States. The Court of 
Claims, if its review were sought, would then be pass¬ 
ing upon a jury case, a function foreign to its character. 
Moreover, the Court of Claims would thus have before 
it a claim by one individual against another which 
equally demonstrates that the Act never envisaged a 
defendant other than the United States. To magnify 
the anomaly, suppose the United States did not appeal, 
or was successful in the lower court while the other 


4 It is recognized that under the Federal Rules of Civil Procedure 
it may be possible in the same action to have certain issues triable 
by the court and others by a jury. However, it is difficult to be¬ 
lieve that Congress intended a situation in which a jury might 
find the plaintiff not guilty of contributory negligence or assess 
damages in one amount and the judge find the plaintiff guilty of 
contributory negligence under the same circumstances or assess 
damages in a different amount. 

5 The use of the plural “appellees” presumably contemplates 
the possibility of more than one plaintiff. 
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defendants were not, and thus put before the Court of 
Claims only private litigants.’* 

This is a further indication that Congress contemplated 
only the United States as defendant. 

Section 413 of the Act provides that the Attorney General 
is authorized to arbitrate, compromise or settle any claim 
cognizable under the Act, after the institution of suit 
thereon, with the approval of the court in which such suit is 
pending. It would be ridiculous to assume that Congress 
by this provision attempted to authorize the Attorney Gen¬ 
eral so to arbitrate, compromise or settle claims between 
private litigants. On the contrary, this provision makes 
it clear that Congress intended that the only claims cogniz¬ 
able under the Act would be those in which the United States 
is the sole defendant. 


Section 422 of the Act fixes the maximum fees to be al¬ 
lowed to attorneys for plaintiffs under the Act and makes it 
a misdemeanor, punishable by fine, imprisonment, or both, 
for an attorney to charge in excess of such maximum. It 
can hardly be argued that by this provision Congress at¬ 
tempted to fix the maximum fees to be charged by attorneys 
in litigation between private parties. The statutory lan¬ 
guage with respect to attorneys’ fees is, rather, further evi¬ 
dence that Congress did not contemplate the joinder of 
private defendants under the Act. 

C. The Legislative History of the Act Clearly Shows That 
Congress Did Not Intend to Permit Such Joinder 


The history of federal tort claims legislation is a long 
one. 6 The present law, Title IV of the Legislative Reorgani¬ 
zation Act of 1946, Public Law No. 601, 79th Congress, 2d 
Sess., stems from a series of bills closely related in context 
starting with S. 2690, 76th Congress, 1st Sess. The com¬ 
mittee reports accompanying the bill which was finally 
enacted call attention to the fact that the tort claims pro- 


* See United States v. Spelar, — U. S. —, dec. November 7, 1949, 
18 Law Week 4012, n. 9; 35 Georgetown Law Journal 1, 2-3 (1946). 
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20,1949. However, as between private litigants, a jury trial 
in such cases is guaranteed by tbe Seventh Amendment. 
Constitution of the United States, Amendment 7. The denial 
of such right in actions under the Federal Tort Claims Act 
strongly indicates that Congress intended that the Govern¬ 
ment would be the only defendant in such cases. 4 

Section 411 of the Act provides that the same provisions 
for counterclaim and set-off, for interest upon judgments, 
and for payment of judgments, shall be applicable as in 
cases brought under the Tucker Act which has been held 
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would be with this provision for review: 

4 ‘There will be but one final judgment even if joinder 
is permitted. It may be entered both on a jury’s ver¬ 
dict as to the individual defendants and on the court’s 
finding in respect to the United States. The Court of 
Claims, if its review were sought, would then be pass¬ 
ing upon a jury case, a function foreign to its character. 
Moreover, the Court of Claims would thus have before 
it a claim by one individual against another which 
equally demonstrates that the Act never envisaged a 
defendant other than the United States. To magnify 
the anomaly, suppose the United States did not appeal, 
or was successful in the lower court while the other 


4 It is recognized that under the Federal Rules of Civil Procedure 
it may be possible in the same action to have certain issues triable 
by the court and others by a jury. However, it is difficult to be¬ 
lieve that Congress intended a situation in which a jury might 
find the plaintiff not guilty of contributory negligence or assess 
damages in one amount and the judge find the plaintiff guilty of 
contributory negligence under the same circumstances or assess 
damages in a different amount. 
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defendants were not, and thus put before the Court of 
Claims only private litigants.” 

This is a further indication that Congress contemplated 
only the United States as defendant. 

Section 413 of the Act provides that the Attorney General 
is authorized to arbitrate, compromise or settle any claim 
cognizable under the Act, after the institution of suit 
thereon, with the approval of the court in which such suit is 
pending. It would be ridiculous to assume that Congress 
by this provision attempted to authorize the Attorney Gen¬ 
eral so to arbitrate, compromise or settle claims between 
private litigants. On the contrary, this provision makes 
it clear that Congress intended that the only claims cogniz¬ 
able under the Act would be those in which the United States 
is the sole defendant. 

Section 422 of the Act fixes the maximum fees to be al¬ 
lowed to attorneys for plaintiffs under the Act and makes it 
a misdemeanor, punishable by fine, imprisonment, or both, 
for an attorney to charge in excess of such maximum. It 
can hardly be argued that by this provision Congress at¬ 
tempted to fix the maximum fees to be charged by attorneys 
in litigation between private parties. The statutory lan¬ 
guage with respect to attorneys’ fees is, rather, further evi¬ 
dence that Congress did not contemplate the joinder of 
private defendants under the Act. 


C. The Legislative History of the Act Clearly Shows That 
Congress Bid Not Intend to Permit Such Joinder 


The history of federal tort claims legislation is a long 
one. 6 The present law, Title IV of the Legislative Reorgani¬ 
zation Act of 1946, Public Law No. 601, 79th Congress, 2d 
Sess., stems from a series of bills closely related in context 
starting with S. 2690, 76th Congress, 1st Sess. The com¬ 
mittee reports accompanying the bill which was finally 
enacted call attention to the fact that the tort claims pro- 


See United States v. Spelar, — U. S. —, dec. November 7, 1949, 
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visions of the bill are almost identical with those of H. R. 
181, 79th Congress, 1st Sess. Senate Report No. 1400, 79th 
Congress, 2d Sess., and Report of the Joint Committee on 
the Organization of Congress, 79th Congress, 2d Sess., 
dated July 22, 1946, at pp. 30 and 35, respectively. These 
reports, after pointing out the only essential difference (the 
maximum limitation of $10,000 on such claims contained in 
H. R. 181), explain the provisions of the bill finally enacted 
by quoting at length from the House Report accompanying 
H. R. 181, House Report No. 1287, 79th Congress, 1st Sess. 
To ascertain the meaning of provisions of the Federal Tort 
Claims Act we look, therefore, to House Report No. 1287. 
That Report at p. 5 states: 

“It is intended that the district courts in exercising 
jurisdiction under this title shall exercise essentially 
the same type of jurisdiction as district courts exercise 
concurrently with the Court of Claims of the United 
States under the Tucker Act (act of March 3, 1887, 24 
Stat. 505; 28 U. S. C. sec. 41 (20)). The bill therefore 
does not permit any person to be joined as a defendant 
with the United States and does not lift the immunity of 
the United States from tort actions except as jurisdic¬ 
tion is specifically conferred upon the district courts 
by this bill. (See United States v. Sherwood, 312 U. S. 
5S4 (1941); Lynn v. United States, 110 F. (2d) 586, 
588 (C. C. A. 5th, 1940); Waite v. United States, 57 C. 
Cls. 546 (1922); Jackson v. United States, 27 C. Cls. 
74, 84 (1891).) The phrase ‘as a court of claims’ in 
section 301 of the Senate bill was deleted as sur¬ 
plusage.” (Emphasis added.) 

The Congressional intent not to permit joinder of private 
defendants with the United States in actions under the Fed¬ 
eral Tort Claims Act could not be more clearly expressed. 

Moreover, it is noteworthy that in considering federal 
tort claims legislation Congress did not overlook the pos¬ 
sibility that Government employees and others might be 
joint tortfeasors. Many of the earlier bills contained pro¬ 
visions for proportionate liability of the United States 
under such circumstances. (See, for example, S. 2690, 


13 


76th Congress, 1st Sess.; H. R. 7236, 76th Congress, 1st 
Sess.; H. R. 5299 and H. R. 5373, 77th Congress, 1st Sess.; 
H. R. 6463, 77th Congress, 2d Sess.; S. 2207 and S. 2221, 
77th Congress, 2d Sess.) The last of these bills, S. 2221, 
passed the Senate on March 30, 1942. 88 Cong. Rec. 3175 
(1942). It was reported favorably out of the House Com¬ 
mittee on the Judiciary, but the provision for proportionate 
liability was deleted. The House Report, after making a 
statement at p. 9 identical with that quoted above, explained 
the deletion as follows: 

“Section 403 of the Senate bill provided for propor¬ 
tionate liability of the United States where a Govern¬ 
ment employee was a joint tortfeasor with someone else. 
This provision is not contained in the recommended bill, 
and in cases involving joint tortfeasors the rights and 
liabilities of the United States will be determined by 
the local law. However, as stated above, no person may 
be joined with the. United States as a defendant.” 
House Report No. 2245, 77th Congress, 2d Sess., p. 12. 
(Emphasis added.) 

It is apparent, therefore, that after specifically considering 
the possibility that employees of the Government might be 
joint tortfeasors with others, Congress decided not to per¬ 
mit joinder of private defendants in tort actions against the 
United States. 

Earlier bills in the series that finally resulted in the Fed¬ 
eral Tort Claims Act provided for concurrent jurisdiction 
of the district courts and the Court of Claims. (See, for 
example, S. 2690, 76th Congress, 1st Sess.; H. R. 7236, 76th 
Congress, 1st Sess.; H. R. 5299 and H. R. 5373, 77th Con¬ 
gress, 1st Sess.) This provision was changed to confer 
exclusive jurisdiction on the district courts in the trial stage 
in order not to burden the Court of Claims and because, the 
decision having been made that local substantive rules of 
tort liability should be applied, it was felt that district courts 
were in a better position than the Court of Claims to apply 
such rules. Hearings before the House Committee on the 
Judiciary on H. R. 5373 and H. R. 6463, 77th Congress, 2d 
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Sess. (1942), p. 42. Appellate jurisdiction of the Court of 
Claims was, however, retained. From the statement in the 
committee reports quoted above, it appears that Congress 
intended that in exercising exclusive jurisdiction in the trial 
stage under the Federal Tort Claims Act the district courts 
would 

“exercise essentially the same type of jurisdiction as 
district courts exercise concurrently with the Court of 
Claims of the United States under the Tucker Act • • • 
(See United States v. Sherivood * # •) ” 

The framework of the Act coincides with the exercise of 
that type of jurisdiction. It is well established by the Sher- 
ivbod case that there can be no joinder of private defendants 
with the United States in the exercise of that type of juris¬ 
diction. 

Jurisdiction to join private defendants in suits against 
the United States or to bring in the United States as a third 
party defendant under the Federal Tort Claims Act has been 
held lacking in the following cases: Stradley v. Capital 
Transit Company v. United States, D. C. Civil Action No. 
2521-49, unreported; Ezzell v. United States, D. C. Civil 
Action No. 3888-47, unreported; Prechtel v. United States, 
84 F. Supp. 889 (W. D. N. Y.); Uarte v. United States, 7 
F^ R. D. 705 (S. D. Calif.); Donovan v. McKenna, 80 F. Supp. 
690 (D. Mass.); Drummond v. United States, 78 F. Supp. 730 
(E. D. Va.). 

II 

If It Should Be Determined That the District Court Has Juris¬ 
diction, the Cause Should Be Remanded for Entry of Judg¬ 
ment in Accordance With That Court’s Findings of Fact and 
Conclusions of Law. 

The cause was dismissed as to all parties on the sole 
ground that the court was without jurisdiction. (J. App. 9) 
If it should be determined that the court has jurisdiction, 
the cause should, therefore, be remanded for entry of judg¬ 
ment on the merits. 
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Findings of fact and conclusions of law in favor of the 
United States were, however, expressed in the court’s 
opinion. (J. App. 6-7) In an action tried without a jury 
the court’s findings of fact should not be set aside on appeal 
unless they are clearly erroneous, i.e., unless a review of 
all the evidence produces a firm conviction that they are 
mistaken. United States v. United States Gypsum Co., 333 
U. S. 364, 395. 

The court found that appellant “walked without care for 
her own safety through heavy traffic from a safety zone, 
where she had gotten off a streetcar, toward the sidewalk,” 
and paid no heed when Officer Prencipe sounded his horn. 
(J. App. 6) The court concluded that injury to appellant 
“was caused solely and proximately by her own fault and 
negligence.” (J. App. 6) There is ample evidence to sup¬ 
port this finding and conclusion. Officer Prencipe testified 
that from the moment he observed appellant stepping off 
the streetcar platform, she looked neither to the right nor 
the left but only straight ahead towards the curb. (J. App. 
27) He described her pace as a “fast shuffle,” and stated 
that she did not deviate from her course after he sounded 
his horn. (J. App. 25) 

The court found that Officer Prencipe, when he saw the 
situation, sounded his horn, immediately applied his brakes 
and attempted to bring the motorcycle to a stop and also to 
dodge appellant. (J. App. 6) The court concluded that 
neither the United States nor Prencipe was responsible for 
the injury to appellant. (J. App. 7) There is ample evi¬ 
dence to support this finding and conclusion. Officer Pren¬ 
cipe testified that he approached the streetcar platform at 
a speed in the neighborhood of 15 to 20 miles per hour 
(J. App. 24) and was accelerating to change into the next 
gear (J. App. 28); that when he first observed appellant 
leaving the streetcar platform, he immediately applied his 
brakes and sounded his horn (J. App. 25); that his motor¬ 
cycle was skidding and he had to make a quick decision 
(J. App. 25); that he thought for a moment he could turn 
to the left but the streetcar platform and a lot of people 
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were there, so he then tried to go to the right (J. App. 25); 
that he was unable to clear appellant by swerving to the 
right because the car of defendants Barrett was parked 
there at the curb (J. App. 25); that when he saw that he 
couldn’t clear her, he tried to go back to the left (J. App. 
25); that he almost cleared her but one of the lights which 
project from the motorcycle and the crash bar struck her 
(J. App. 25); that at the time he first determined she was 
unaware of any approaching traffic he was not able to stop 
or avoid striking her. (J. App. 27) 

Appellant contends that on the basis of statistics Officer 
Prencipe must have been 150 feet from her when he first 
saw her so that he had ample opportunity to avoid her. 
(Br. 7) She assumes that it took her 6 seconds to travel 
from the streetcar platform to the point of impact. (Br. 7) 
There is nothing in the record to support this assumption. 
She arrives at the figure of 150 feet by multiplying the 6 
seconds by a speed of IS miles per hour, or 25 feet per second. 
(Br. 7) This assumes that the speed at which Officer Pren¬ 
cipe was travelling when he first saw her was maintained 
right up to the point of impact. This is contradicted by Offi¬ 
cer Prencipe’s testimony that he immediately applied his 
brakes (J. App. 25) and by Officer Hauff’s testimony with 
respect to skid marks. (J. App. 16) Consequently, this 
statistical argument does not shake Officer Prencipe’s testi¬ 
mony that he was near the middle of the platform when he 
first saw her (J. App. 25), i.e., approximately 67 feet 7 
from the point of impact. 

i The court’s findings and conclusions are amply supported 
by the evidence. A review of the evidence in the record 
cannot possibly produce a conviction that the trial court’s 
findings were mistaken. They should not, therefore, be 
set aside on appeal. In view of these findings and conclu¬ 
sions, the doctrine of last clear chance is not applicable. 

7 Officer Hauff testified that the length of the platform was 152 
feet. (J. App. 16) The middle of the platform would be 76 feet 
from each end. Officer Hauff further testified that the point of 
impact established by his investigation was 9 feet west of the 
east end of the platform. (J. App. 17) This would be 67 feet 
from the middle of the platform. 
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CONCLUSION 

It is respectfully submitted that the order of the trial 
court dismissing the cause for lack of jurisdiction should 
be affirmed. 

George Morris Fay, 

United States Attorney. 

Joseph M. Howard, 

Joseph F. Goetten, 
Assistant United States Attorneys. 
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Initrii States (Smart of Apjmds 

For the District of Columbia. Circuit 


No. 10,283 

Gertrude Sappington, Appellant 
v. 

Nick L. Prencepe, et al., Appellees 

% ' 

No. 10,346 

Evelyn T. Barrett and Elwood F. Barrett, Appellants 

v. 

Gertrude Sappington, Appellee 


COUNTER-STATEMENT OF THE CASE 

In view of the fact that there are cross-appeals pend¬ 
ing here, brought by Gertrude Sappington and by Evelyn 
T. Barrett and Elwood F. Barrett, the parties will be re¬ 
ferred to by their names, instead of as appellants or ap¬ 
pellees. The Barretts desire to add to the statement of 
the case, contained in the brief of Gertrude Sappington, 
only that while it is true that the Barrett’s car was mo¬ 
mentarily stopped near the sidewalk, opposite the end of 
the platform of the safety zone, and in a place where 
stopping was forbidden by a regulation of the District 
of Columbia; this, however, was a condition rather than 
a cause of the accident (App. 6). 
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SUMMARY OF ARGUMENT 

The Lower Court erred in dismissing this case because 
of lack of jurisdiction, and should have entered a judg¬ 
ment in favor of the Barretts on the merits. Gertrude 
Sappington does not contend in her appeal that she is 
under any circumstances entitled to a judgment against 
the Barretts. And her appeal is simply based upon the 
fact that the Lower Court erred in holding that it had 
no jurisdiction, and in refusing to enter a judgment on 
the merits against the United States of America. 

ARGUMENT 

It is believed proper and feasible to dispose of both 
appeals in this brief, since it appears that Gertrude Sap¬ 
pington has not appealed as to the Barretts except in¬ 
directly on the question of jurisdiction. On the other 
hand the Barretts have appealed and contend that the 
Lower Court should have entered a judgment in their 
favor on the merits instead of dismissing the case for 
lack of jurisdiction. 

Gertrude Sappington^ points on her appeal, and her 
argument reflect that she makes no claim against the Bar¬ 
retts. 

The Barretts concede the portions of the Sappington 
argument concerning jurisdiction and severance. It is 
much the better rule of law that permits the United States 
of America to be joined as a joint tort feasor with an¬ 
other party when both are charged with jointly causing 
an accident. There are several other cases holding to this 
effect in addition to those cited in the Sappington brief. 
They are: 

Owen Dickens vs. Frank W. Jackson and the United 
States (71 Fed. Supp. 753, E. D. N. Y. 1947) 

Deborah Burke vs. United States and Capital Transit 
Co. (C. A. No. 36612, District Court of the United 
States for the District of Columbia.) 
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These cases all point out that the Federal Tort Claims 
Act does not prohibit or intend to prohibit the joinder of 
the United States in circumstances such as existed here. 
A reading of the Act would indicate that these cases have 
given a proper interpretation to it. 

The Lower Court should have, therefore, entered a 
judgment in favor of the Barretts on the merits of the 
case, and should not have dismissed the cause. 

The only other point involved in Gertrude Sapping- 
ton’s appeal is an argument between the United States 
of America and herself concerning the merits of the case 
in which the contention is made that the Last Clear Chance 
Doctrine should have been applied in her favor. No argu¬ 
ment has been made that the Barretts were negligent, or 
that their automobile either caused, or contributed to the 
accident 

Therefore, the decision of the Lower Court should be 
reversed simply to provide for the entry of a judgment 
in favor of the Barretts on the merits of the case. 

CONCLUSION 

The decision of the Lower Court should be reversed, 
and a judgment entered in favor of the Barretts, and in 
favor of the United States of America. 

Richard W. Galiher 

William E. Stewart, Jr. 
Woodward Building 

Green and Herbert 
Investment Building 
Attorneys for Evelyn T. 
Barrett and Elwood F. 
Barrett , Appellees in 
Number 10233, and 
Appellants in No. 10346. 


